NACD Event Highlights
September 24, 2010 Breakfast Event
Corporate Governance in the Spotlight:  A Conversation with 
Bank of America President and CEO Brian Moynihan
“Corporate executives tell me that, in the end, what is holding the economy back is uncertainty – not credit availability, or a lack of good ideas or places to invest.  Our most important job as business leaders in times like these is to provide the certainty we need to move forward, and certainty is a product of good corporate governance.”  
—Brian Moynihan, President and CEO, Bank of America 
· How can corporate directors and CEOs help restore confidence in the American economic system when government looms larger in the boardroom than ever before?  
· Will the Dodd-Frank financial reform bill change the definition and practice of “good corporate governance?” 
· What will it take to attract the next generation of directors in these times of uncertainty and elevated risk?  
Brian Moynihan, President and CEO of Bank of America, keynoted a panel of veteran chapter members to discuss these crucial board leadership issues as NACD New England’s popular series of monthly Breakfast Events kicked off a new year on September 24th.  
Opening the event with prepared remarks, Moynihan summarized the latest Bank of America economic forecasts, predicting an economy that continues to “plug along” on a slow but steady growth track over the next couple of years.   He shared insights drawn from recent conversations with CEOs in the U.S. and abroad.  Although the backdrop is uncertainty and soft final demand for products and services, companies are taking advantage of low rates to reduce their cost of debt, he said.  Personal and corporate balance sheets are slowly being repaired, he observed, calling on governments to address growing deficits and take action to rebuild public balance sheets.
Moynihan then commented on the recently enacted Dodd-Frank financial reform bill, focusing first on its implications for Bank of America and the other large financial institutions that survived the 2008 financial crisis.  He cited the new law’s treatment of derivatives, securities trading, systemic risk and consumer protection as areas of likely engagement for the Bank of America board and those of other major financial institutions going forward.  
He then talked more generally about the potential corporate governance impacts of the Dodd-Frank bill in areas including proxy access, the establishment of risk committees and executive compensation.  Moynihan expressed concern about the length of time it may take the relevant government agencies to promulgate rules in these areas, and the prolonged uncertainty that could result.  He said that uncertainty among business leaders is slowing the economic recovery, and that corporate directors should consider restoring certainty their most important priority.  Moynihan concluded by discussing how good corporate governance can lead to a higher level of certainty, highlighting the importance of good judgment and accountability to shareholders and other constituents.        
Following Moynihan’s remarks, NACD New England Chapter President Bill Earon moderated a panel discussion and question-and-answer session that amplified the theme of “restoring certainty in uncertain times.”  Serving on the panel, along with Moynihan, were Paula H. J. Cholmondeley, Robert E. Hallagan and R. Robert Popeo.  Cholmondeley currently serves on the boards of four publicly traded corporations and has extensive experience as a corporate executive.  A recognized expert in board governance, Hallagan is vice chairman and managing director, Board and CEO Services, and managing director of Korn/Ferry International.  Popeo serves as chairman of the law firm of Mintz Levin and, in addition to a distinguished legal career, is a member of the NACD New England board of directors and past master of ceremonies of NACD’s Director of the Year Awards event.  
Questions and issues discussed by the panel included: 
· Pros and cons of separating the roles of Chairman and CEO; 
· Attracting qualified directors to board service – opportunities and constraints;
· Board and management ownership of corporate stock; 
· Roles of directors and management in mergers and acquisitions;
· New proxy access, “say on pay” and executive compensation clawback rules in the Dodd-Frank financial reform legislation;
· Board reliance on outside experts; and
· Strategy development – roles of directors and executive management.
One of the most intensely discussed topics was the whistleblowers provision of the Dodd-Frank, something that Popeo and Cholmondeley feels goes too far.
"This is one of the worst provisions of the Dodd-Frank Act," said Popeo. "Corporations have spent hundreds of thousands of dollars on internal controls and corporate compliance programs and countless hours on training, implementing and creating a culture of good citizenship.  With this provision the Act creates incentives for employees not to advise management of improper conduct, inadequacies in internal controls or illegal behavior."

The Dodd-Frank Act provides a "bounty" for any employee that provides the SEC with information about its employer that implicates the company on corporate wrongdoing. Cholmondeley says that employing such practices would undermine the exact practices and provisions that were originally put into play in Sarbanes-Oxley. 
"Because of Sarbanes-Oxley, more companies have put resources into educating their employees about the compliance and regulatory rules that the corporation is subject to," said Cholmondeley. "Shareholder value is tied to how your investor sees you in the marketplace. 
Cholmondeley also pointed to the massive costs associated with an SEC investigation, which further erodes the company's bottom line and negatively impacts the shareholders.
"Very often the cost to pursue an investigation internally is one amount; the cost to respond to an SEC inquiry is that amount to the power of five," Cholmondeley noted. "If you're going to spend a couple of million dollars serving up documents to the SEC, that's money that's not on the bottom line."
Popeo notes that the Act also provides a dangerous level of protection for the employee that bring forward corporate wrongdoing to the SEC, further muddying the waters when it comes to potentially unfounded claims. 
"The Act also creates a private right of action for whistleblowers against employers who are accused of retaliation against the employer by subjecting the employer to potential liability for reinstatement, back pay, litigation costs and attorneys’ fees," said Popeo. "This presents a serious dilemma for employers who seek to take action against an employee who makes unfounded allegations and by passes the compliance system."
A few other questions raise issues of note:
Bill Earon – Many shareholders and corporate governance advocates are encouraging large corporations to consider splitting the roles of chairman and CEO. Do you think this is a wise shift?
Paula Cholmondeley – I don’t think there is one right answer – it is company specific.  The decision is a matter of what increases value for the shareholder.  While some countries have mandated this split model, there is no proof that the split impacts performance.  U.S. investors need to open to the right business model and match the roles to the model that will increase value.
Bill Earon – In today’s environment where investors are very focused on pay for performance, how should companies think about who is their peer group for performance and compensation purposes?
Paula Cholmondeley – Boards needs to look closely at the definition of their peer group through the eyes of their investors and shareholders.  Who do they compare your performance to when they consider investing?  Many companies use too broad or too narrow definition of their peers that do not match the investor perspective that will impact their views on compensation, investment and the potential for shareholder issues.  However, when the companies get very large, then the real comparison pool is very small and consists of other very large corporations regardless of industry.
Bill Earon – On the topic of increased compensation disclosures, do companies have the qualified staff needed to explain pay well? 
R. Robert Popeo - This provision includes both pay for performance disclosures as well as pay parity disclosures.  The calculations are likely to be challenging, time consuming and expensive.  How much corresponding benefit shareholders will receive remains to be seen.  Since the Act does not specify the method or presentations or the scope of the disclosure, companies will have to await the SEC Rules for guidance.  



Chapter President Earon adjourned the September 24th program with a reminder about the next NACD New England Chapter Breakfast Event on Tuesday, October 12, 2010:  The Next Challenge for Compensation Committees – Ensuring Pay and Performance Alignment in 2011 and Beyond.  The event will be held at the Langham Hotel, 250 Franklin Street, Boston.  
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